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UNITED STATES COURT OF APPEALS, 


FOR THE SECOND CIRCUIT. 


Suna + 
-against- 


CARL A. VERGARI, District Attorney of Westchester County, 


ON APPEAL 


Date 


7-24-75 


Defendant-Appellee. 


FROM THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF NEW YORK. 


DOCKET ENTRIES. 


Proceedings. 


Filed Complaint and issued summons. 

Filed Pltffs. affidavit & notice of motion 
for an order of preliminarily enjo/‘ning. 
Ret. 8-12-75. 

Filed Pltffs. Memorandum of Law. 

Filed Order appointing an individual t 
serve process. Clerk. 


Filed Summons and proof of service by 


Terry Cooper on 7-21-75. 


Date 


8-12-75 


8-09-75 


8-09-75 


8-18-75 


8-18-75 


9-10-75 
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DOCKET ENTRIES 


Proceedings 


Filed Pltffs. Memorandum of Law. 

Filed Defts. affidavit & notice of motion 
for an order dismissing the complaint. 
Ret. 8-12-75. 

Filed Defts. Memorandum of Law. 

Filed Memo. End. on document #7. Accord- 
ingly, defts. motion is granted & the 
complaint is dismissed. Ward J. (mailed 
notice) 

Filed Memo. End. on document #2. Motion 
denied in accordance with memorandum en- 
dorsed on defts. motion to dismiss. Ward 
J. (mailed notice) 

Filed Pltffs. Notice of Appeal from the 


order dtd. 8-18-75. (mailed notice) 
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COMPLAINT. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


r 


Judge Ward 


| 
ORRAINE BERMAN, | 
{ 
Plaintifé, | 

| 


75 CIV 3558 


-against- 
COMPLA LNT | 
CARL A. VERGARI, District 
Attorney of Westchester County, 


Defendant. 


I. INTRODUCTION 
lL. On August 15, 1974, by Indictment No. 74-00652, 
plaintiff was indicted in Westchester County of the State of New 
York on two counts, the felony of grand larceny in the second 
cegree (Penal Law §155.35) and the misdemeanor 01 violating §366-b 
of the Social Services Law. 


2. The grand jury which indicted her (Grand Jury "A") 


tion of the plaintiff is improper because the statute (New York 
State Judiciary Law §665(7)) which provided for the impanelling 
of the grand jury was unconstitutional, and t* restrain the def- 


contained no women. 
3. This action is brought to declare that the prosecu- 
endant, the District Attorney of Westcheste ucvy, from the 


ens 


® 


SEE SE Se eee PR en es © “ 
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prosecution of the plaintiff under said indictment. 


4. On January 21, 1975, the United States Supreme Court 


in Taylor v. Louisiana, U.S. 5 hee, Bd 24: 690. 95.3.. CE; ai 


the automatic exemption of women from service on juries, either 


| 

| 

| 

| 

| held unconstitutional a statute which excluded or provided for 
| 

| 

| petit or grand. On January 27, 1975, in Daniel v. Louisiana, 

{ 
' 


U.S. » 42.1. Bd 2¢..790,. 95. Su-Cc. , the Supreme Court held 


D Saw 
| that its holding in Taylor was not to be applied retroactively to 
cases in which there had been a convictior.. Plaintiff has not 

| been convicted and has unsuccessfully sought dismissal of the 

| indictment in the County Court of Westchester Count,. subsequent 
| 


to the Supreme Court decisions in Taylor and Daniel, and pe 


| a message by the Governor to the legislature, in which he referred 
to the unconstitutionality of §665(7) of the Judiciar: , that 


| section was repealed 
II. JURISDICTION 
5. Jurisdiction is conferred upon this Court by the 
provisions of 28 U.S.C. §1343(3) (4), which provide for original 
jurisdiction of this Court in suits arising under color of 


state law to redress the rights, privileges and immunities 


secured by the United States Constitution. Plaintiff's request 
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COMPLAINT 


for injunctive relief is authorized by 42 U.S.C. §1983. Plain- 
J ) 
tiff's request for declaratory relief is sought pursuant to 25 


U.S.C. §220] and §2202. 


IIL. THE PARTIES 
7. Plaintiff is an adult citizen of the United States 
and of the State of New York. She resides at 27 Cedur Drive East, 


Briarcliff Manor, County of Westchester, New York. The defendant, 


CARL A. VERGARI, is the District Attorney of Westchester County. 


IV. EVENTS LEADING TO INDICTMENT 

8. The defendant, CARL A. VERGARI, commenced an inves- 
tigation which led to the plaintiff's indictment. 

9, The grand jury to which the matter was submitted, 
Grand Jury "A", was one of two impanelled in August of 1974. 
There were no women on the Grand Jury "A", There were 22 men and 
one woman on the Grand Jury ''B". 

10. Plaintiff was therea*ter indicted in a tCwo-count 
indictment referred to above. 

ll. By order dated May 20, 1975, the Westchester County 
Court denied plaintiff's motion to dismiss the indictment. On 


that motion, plaintiff asserted that the statute governiny the 


impanelling of the grand jury was repugnant to both the S*xth and 
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COMPLAINT 
i} 
Fourteenth Amendments to the United States Constitution and the 


cases decided thereunder; that thousands of New York women had 
claimed the exemption prior to Taylor (affirmation of Douglas A. 
te 


i} 
} 
' 
| Cooper annexed hereto as Exhibit "A''); that the grand jury was 
: therefore unconstitutionally impanelled; and that the continued 


c 


prosecution of the plaintiff was unconstitutional. A copy o 


the decision is annexed hereto as Exhibit "B". 


| 
| 


women in the State of New York an automatic exemption from jury 


V. PLAINTIFF'S CLAIM 


12. On August 16, 1974, the date on which plaintiff 


was indicted, §665(7) of the New York State Judiciary Law allowed 


| duty. 


based upon the unconstitutionality of §665(7), plaintiff urged 


13. On plaintiff's motion to dismiss the indictment 
upon the Westchester County Court that since plaintiff has not 


| 
} 
| yet been tried, the United States Supreme Court decision in Taylor 
| mandated a dismissal of the indictment, and that Daniel was no 


bar to the application of Taylor in those cases in which there 
14. County Court Judge Lawrence N. Martin, Jr., in 


had not yet been a conviction. 
denying plaintiff's motion, held, inter alia, 


| 
| 


exc Lusion 


[Emphasis added. ] 
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(a) that exclusion was constitutionally di 


guishable from exemption and that Taylor held only that automatic 


of women from jury rolls was unconstitutional; there- 


fore, since New York allowed only an automatic exemption, 
York system was without the scope of Taylor; 
(b) that Daniel held that Taylor was not to 
applied retroactively; and 
(c) that there is no guaranteed right under 
United States Constitution to be prosecuted pursuant to an 


ment returned by a grand jury. 


es 


the 


indict- 


15. Judge Martin's distinction between exemption and 


exclusion was made despite the language of Taylor, whic 


...it is no longer tenable to hold 
that women as a class may be ex- 


cluded or given automatic exerntions 


based solely on sex if the conse- 
quence is that criminal jury venires 
are almost totally male. 


Taylor is not to be applied 
retroactively, as a matter of 
federal law, to convictions 
obtained by juries empanelled 


states 


42 L Ed 2d at 702, and his conclusory statement 


as to retroactivity was made despite the plain holding of Daniel 


| 
‘ 
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} prior to the date of that 
decision. 

| 

[Emphasis added.] 42 L Ec 2d at 792, 


| 
| 16. The New York Criminal Procedure Law (§450.10) does 


not allow a pre-conviction appeal. Daniel prohibits the applica- 


challenging the constitutionality of her indictment if she is 


{ { 
| . ie a sil 9 rae ee act is Mas ewid 
¥ Cion of Taylor if there has been a conviction. Thus, by operation} 
convicted. 


of the Criminal Procedure Law, plaintiff will be barred from 


17. A statute similar to the one under which the grand 
jury which indicted the plaintiff was impanelled has been held 


unconstitutional by the United States Supreme Court. The New 
ity, and at this pre-conviction stage, a challenge to the validity 


tained indictment is not beyond plaintiff's reach. 

18. The continued prosecution of the plaintiff pursuant 
to an indictment unconstitutionally cbtained constitutes bad faith 
and harassment, aid will cause plaintiff irreparable harm. 


| 

| 

| York statute was repealed in recognition of its unconstitutional- 
| 

| 

| 

| 

| 

| 

| 

| 19. The Supremacy Clause of Article VI of the United 


ay 
‘ 


| States Constitution requires the intervention of this Court to 
| 
| 


| prevent the violation of the Constitution and to prevent great 


of a prosecution commenced pursuant to an unconstitutionally ob- 
{ 
| 
| 


SE A SSS PHS SAV OSG ~ OS 
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20. No previous application for the relief sought here-| 


in has been made. | 
WHEREFORE, plaintiff respectfully prays that this court: 
(a) Assume jurisdiction of this cause, pursuant to | 
28 U.S.C. §1343(3)-(4); | 
(b) Grant a preliminary injunction pursuant to 
Rule 65 of the Federal Rules of Civil Procedure, enjoining defend- 
ant, his agents, employees, successors and all others acting in 
concert with him, from prosecuting plaintiff under Indictment No. 
74-00652 during the pendancy of this action; 
(c) Enter a final judgment pursuant to 28 U.S.C. 
§§2201, 2202 and Rules 54, 57 and 58 of the Federal Rules of 
Civil Procedure, declaring that §665(7) of the New York Judiciary 
Law, as it stood at the time the plaintiff was indicted, was 
contrary to the Sixth and Fourteenth Amendments to the United 
States Constitution, and that the continued prosecution of plain- 
tiff violates plaintiff's rights thereunder; 
(dt) Grant a permanent injunction pursuant to 42 
U.S.C. §1983, enjoining defendant, his agents, employees, suc- 
cessors and all others acting in concert with him, from prosecut- 


ing plaintiff under Indictment No. 74-00652; and 
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(e) Grant plaintiff such cther and further relief 


as the Court may deem just and proper. 


SHATZKIN, COOPER, LABATON, RUDOFF 
& BANDLER 


ae 
f ce. 
BY: aoe I= ae JL ee ane 


A Member of the Firm 
Attorneys for Plaintiff 
Office and P.O. Address 
235 East 42nd Street 
New York, New York 10017 
(212) 687-8800 
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EXHIBIT A, ANNEXED TO COMPLAINT--AFFIRMATION OF 
DOUGLAS A. COOPER. 


COUNTY COURT : COUNTY OF WESTCHESTER 


ee a ea hehe ec lead ea aaa --x 
ee 2 Cig ae yee eae 
‘| THE PEOPLE OF THE STATE OF NEW YORK j 
! AFFIRMATION | 
-Against- 
Indictment No. | 
LORRALNE BERMAN, 74-00652 


Defendant. 


| 
' 
DOUGLAS A. COOPER, an attorney duly admitted to practice} 
in the Courts of the State of New York, affirms under the penai- | 
ties of perjury ‘and says: | 


1. That he is an associate in the firm of SHATZKIN, 


COOPER, LABATON, RUDOFF & BANDLER, attorneys for the defendant 


} 

| 
herein. | 
2. That on April 1, 1975, he met with Richard N. Lander! 
7 Commissioner of Jurors for the County of Westchester. At that | 
! meeting, Commissioner Lander was asked to discuss the jury selec- | 

tion process in Westchester County which existed during the year 


1974, and more particularly August of that year, the month in 


» Which the defendant herein was indicted. 


3. Commissioner Lander made the following approximations 


; 

a) ‘he ratio of men to women on the return date of | 
jury summonses was approximately 7OZ to 302. 

' 


b) In January of 1974, the percentage of women on 
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: the jury panel was 21.82. 
c) In April of 1974, the percentage of women on tt 
i jury panel was 27.77. 
{| 
i d) In June of 1974, the percentage of women on the | 
i . 
t. jury panel was 26.1%. 
it ciate ;, 
aR e) In September of 1974, the percentage of women 
ii 
' ee 
i] on the jury panel was 26.6%. 
11} 4 : ! 
1 
1 c : i 
Ff) Whatever the percentage of women on the jury 
| | 
\ panel, it is always lower on the Grand Jury. | ’ 
i a. 
{| | 
ti g) During the years preceding the Supreme Court | 
thi 
1 aang j 
| decision in Taylor v. Louisiana (_ U.S ._ a 
i! 
| dec. January 21, 1975), thousands of women | 
| | 
if ciaimed the exemption provided in §665(7) of the 
i | 
i Judiciary Law. 
{ 
4. Commissioner Lander stated as fact the following: | 
; we | 
{| a) Lorraine Berman was indicted by Grand Jury "A" | 
| | 
i in August of 1974. | 
| 
H b) There were no women on the August Grand Jury "A", 
tl | 
Th 
! c) August Grand Jury "B", which sat at the sare time 
ri § 
i! 
{| as the Grand Jury which indicted the defendant 
i | 
i 
i) herein, was comprised of 22 men and only one 
fF 
H 
f woman. 
¥ d In both of the August Grand Jury panels, there 
i & y ) : 
11 
Wt » 
i 
; | 
j,! 
1 | 
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W2S OnLy one woman. 


i ; * i Pie at oe ee ey 
iimemorandum of law, the Grand Jury which indict.d the defendant was,| 


(based on the above facts, unconstitutionally impaneled. 


indictment against the defendant 


oY 
> 
re) 
2) 
° 
a | 
Ou 
ps 
.) 
$18) 
' re 
we 
_ 
: 
ras) 


f| WHEREFORE, affirmant respectfully requests that the 
; 


j + . > - 7 
Court dismiss both counts of the indictment against the defendant 


GLAS A. COOPER 


: 
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EXHIBIT B, ANNEXED TO COMPLAINT--DECISION BY MARTIN, J. 


Atma COTO T 7 TCM roo Re= . . 
COUNTY COURT ° MSSTCHE ex COUNTY 


} i 
te ee LON UULNLS 


LORRAINE BERMAN, 


MARTIN, J. 

The defendant who has been indicted for the crimes of 
Grand Larceny in the Second Degree and Violation of §3665 of the 
Social Services Law moves to dismiss the indictment, asserting, 
that she has been deprived of her constitutional rights since at 
the time of the indictment women were permitted to exempt them- 
selves from jury duty under §665(7) of the Judiciary Law. In 
a separate motion, the defendant moves to dismiss the second 
count in the indictment on the ground chat §366-b of the Social 
Services Law was improper. invoked. 

The constitutional argument is in large measure predicated 
upon the case of Taylor v. Loviviana (42 L. Ed. 2d 690) in which 
the United States Supreme Court held that the automatic exclusion 
of women from jury rolls was unconstitutional. However, in New 


York there was no automatic exclusion of women as a class, but 


rather a provision for exemption in those situations where one 


was claimed. In other words, under the New York law as it then 
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EXHIBIT B, ANNEXED TO COMPLAINT 


existed women were required to take affirmative action in order 
to avoid jury duty. Furthermore, the indictment in this case was 


handed down several months prior to the court's decision in Taylor 


v. Louisiana (supra) and it is clear that such holding is not te 
be applied retroactively (Daniel v. Louisiana, 42 L. Ed. 2d 790). 


It should also be noted that the Supreme Court cases hereinabove 
referred to involved petit juries and not grand juries and there 
is no guaranteed right under the United States Constitution to be 
prosecuted pursuant to ar. indictment returned by a grand jury. 
The court has had occasion to consider these questions in numerous 
cases in the past and has consistently held that the indictment was 
not invalid or void on constitutional grounds. The defendant's 
counsel has prepared an exceptionally thorough and competent brief 
in support of his client's position. Nevertheless, the court is 
not persuaded that the defendant has been deprived of any rights 
guaranteed to her under the Constitut: on. Accordingly, this motion 
is denied. 

The argument that §366-b of the Social Services Law has 
been imprcoperly invoked against the defendant is based upon the 
h lding in United States v. Ehrlichman (297 F. Supp. 219). ‘hat case 
did not involve the Social Services Law, but instead involved a 
conviction under a federal statute fur making false representations 
to an agent of the Federal Bureau of Investigation. There the court 
concluded that the statute under shich defendant was convicted was not 
intended "to be applicd to “-atements given to the F.B.L. voluntarily 


§ 


& 


Le es : 
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or without oath . . .". In the present case, the defendant i. 


c chacyved 
with having violated the Social Services Law by having deliberate] 
concealed a material fact, to wit: the existence of property and 

resources of Edith M. Levy. The question as to whether the statute 
has been violated as charged in the indictment is a question of 


race 


for determination at trial, and not a question of law for determination 


by the court at this stage of the proceedings. Accordingly, the motion 
is denied, 


The aforesaid constitutes the decision and order on the 


motions, 


The County Clerk is directed to serve a copy of this 
| decision and order, with notice of entry, upon the defendant's 
| counsel, and the District Attorney. 

Dated: May 20, 1975 


White Plains, New York 


ery emia 


LAWRE NCE N. MARTIN, JR. 
County Court Judge 


HON. CARL A. VERGARI 
District Attorney 

Courthouse 

White Plains, New York 10601 


SHATZKIN, COOPER, LABATON, RUDOFF, ESQS. 
Attorneys for Defendant 

235 East 42nd Streec 

New York, New York 10017 


“¢ 


/ ’ 


17a 


PLAINTIFF'S NOTICE OF MOTION TO ENJOIN DEFENDANT 
FROM PROSECUTING PLAINTIFF. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ssi aos ca sc Dhl si crn shat Se Shin saw a te a Sm x 
LORRALNE BERMAN, 

Plaintiff, Judge Ward 

-against - 75 CIV 3556 R JW 

CARL A. VERGARI, District NOTICE OF MOTION 
Attorney of Westchester County, 

Defendant. 
i ae ca ph ne Wa nite ei Ch se ata noe ait x 


S. COOPER, sworn to the 16th day of July, 1975, 


supporting memorandum of law, 


PLEASE TAKE NOTICE, that upon the affidavit of BURTON 


the complaint and 


the undersigned will move this 


Court on August 12, 1975, at 2:15 in the afternoon of that day, 


at the United States Courthouse, Foley Square, New York, New York, 


for an order pursuant to Rule 65 of the Federal Rules of Civil 


Procedure, 


prelininarily enjoining the defendant from prosecuting 


the plaintiff under Westcheecer County Indictment No. 74-00652, 


DATED: New York, New York 


TO? 


July 16, 1975 
Yours, ‘ete:. 


SHATZKIN, COOPER, LARATON, 


& BANDLER 
CARL A, VERGARI 
District Attorney of 
Westchester County 
111 Grove Street 
White Plains, New York 10601 


for such other and further relief as may be just and proper. 


RUDOFF 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


leet ee i ee ee eee en en ee x 
LORRAINE BERMAN , 
Judge Ward 
Plaintiff, 
75 CIV 3558 
-against- 
AFFIDAVIT 
CARL A, VERGARI, District 
Attorney of Westchester County, 
Defendant. 
salted eee ee ee ee ee x 


STATE OF NEW YORK _) 
) 88: 

COUNTY OF NEW YORK ) 

BURTON S. COOPER, being duly sworn, deposes and says: 

1. I ama members of the firm of SHATZKIN, COOPER, 
LABATON, RUDOFF & BANDLER, attorneys for the plaintiff in this 
action. I submit this affidavit in support of plaintiff's motion 
for an order pursuant to Rule 65 of the Federal Rules of Civil 
Practice, preliminarily enjoining the defendant from prosecuting 
the plaintiff pursuant to Westchester County Indictment No. 74- 


00652. 


Nature of the Action 


2. The action herein arises out of a prosecution in 


———— 


| 


‘ 
‘ 
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AFFIDAVIT OF BURTON S. COOPER IN SUPPORT OF PLAINTIFF'S MOTION 


| westchester County, commenced by the defendant against the plain- 


tiff, pursuant to Indictment No. 74-00652, which was returned by 


on January 21, 1975, the United States Supreme Court, in Taylor v. 
| 


Louisiana, | rendered a decision declaring unconstitutional a grand j 


jury impanelling which excluded or provided for exemption of women, 


2 


a Westchester County grand jury on August 15, 1974. Thereafter, 


and one week later, on January 27, 1975, in Daniel v. Louisiana, 
the Court ruled that Taylor would not have retroactive application 
in cases where a conviction had been secured by a jury impanelled 
| prior to the date of that decision. 

| 3. On April 9, 1975, plaintiff moved for an order dis- 
missing the indictment on the grounds that the grand jury in this 
case was likewise unconstitutionally impanelled and that the state 
statute, §665(7) of the Judiciary Law, which provided for such 
impanelling, was invalid as applied by reason of its repugnancy 


to both the Sixth and Fourteenth Amendments to the United States 


1975, plaintiff's motion was denied by Westchester County Court 


Judge Lawrence N. Martin, Jr. A copy the decision is annexed 


Constitution and cases decided thereunder. By order dated May 20, 
1 _u.s.__, 42 L Ed 2d 690, 95 S. Ce. __, dec. January 21, 1975. 


2 _uU.S._, 42 L Ed 2d 790, 95 S. Ct. _, dec. January 27, 1975. 
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ADFIDAVIT OF BURTON S. COOPER IN SUPPORT OF PLAINTIFF'S MOTION 


to the complaint. Thereafter, he directed that the case be eer 
ready for trial. 


l 
4. No challenge is being made here to either of the | 


statutes which plaintiff is accused of having violated. 


| 
| , 
5. The facts, based upon which this application is 
made, are set forth in the complaint. Briefly outlined, they are: ‘ec 
(a) When plaintiff was indicted in August of 1974, 
there were two Westchester County grand juries designated "A" and 
"B'". Lorraine Berman was indicted by Grand Jury "A", on which 
there were no women. There was one woman on Grand Jury Uae Vs 
the time of plaintiff's indictment, §665(7) of the New York Judi- 
ciary Law allowed women the right to automatically exempt them- 
selves from service on a petit jury, and by virtue of §%84 of the. . 
Judiciary Law, such exemption also applied to service on a grand 
jury. During the years prior to Taylor, thousands of New York ; 
women claimed the now declared impermissible exemption provided 
in §665(7) of the Judiciary Law. Taylor held that 
} 


...-it is no longer tenable to 
hold that women as a class may 


be excluded or given automatic 
exemptions based solely on sex 


3 See affirmation of Douglas A. Cooper, Exhibit "A" to the com- 
plaint. 
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AFFIDAVIT OF BURTON S. COOPER IN SUPPORT OF PLAINTIFF'S MOTION | 
if the consequence is that 
criminal jury venires are 
almost entirely male. 


[Emphasis added.] 42 L Ed 2d at 702. Daniel held that « 


Taylor is not to be applied 
retroactively, as a matter of 
federal law, to convictions 
obtained by juries empanelled 
prior to the date of that 
decision. 


[Emphasis added.] 42 L Ed 2d at 792. 
(b) The plaintiff herein has not been convicted of 
any crime. In fact, her trial has not yet begun. 
(c) Pursuant to §450.10 of the New York Criminal 
Procedure Law, plaintiff cannot appeal Judge Martin's denial of 
her motion to dismiss the indictment. The issue may be again 
raised only after convi«tion, at which time Daniel will bar relief. 
6. At this time, plaintiff has no way of ascertaining 
when her case in Westchester will reach the Ready Day Calendar, 
and no way of determining how soon she will be required to stand 
rial. Consequently, pending the hearing and determination of 


r...9 action for a permanent injunction, it is essential that the 


7. No prior application has been made for th. relief 


sought herein. 


state “:.rt prosecution be preliminarily enjoined. 
= 
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AFFIDAVIT OF BURTON S. COOPER IN SUPPORT OF PLAINTIFF'S MOTION 
l 
WHEREFORE, the motion for a preliminary injunction in 


an action for a permanent injunction and declaratory relief should} 


be granted. 


| 
| 
| 
| 
| 


” BURTON “S. COOPER = 


| 


Sworn to before me this 16th 
day of July, 1975. 


D Bana 


YVETTE KARPO 
NOTARY PUBLIC. State of New ¥o& 
No. 31-2038635 
Qualilied in New York County 


Commission Expues Herca 30, 4977 
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DEFENDANT'S NOTICE OF MOTION TO DISMISS COMPLAINT. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Plaintiff 
- against - Judge Ward 
*CARL A. VERGARI, District Attorney 75 Civ 3558 RIW 


of Westchester County, 
‘NOTICE OF MOTION 
Defendant 


PLEASE TAKE NOTICE, that upon the annexed affidavit 
of Jonathan Z. Friedman, duly sworn to the‘: day of August 1975, 
the memorandum of law and the pleadings and proceedings heretofore 
had herein the undersigned will move this Court at a Part thereof 
to be held in room 505 of the United States Courthouse, Foley 
Square, New York, New York on the 12th day of August 1975 at 2:15 p.m. 
4n the afternoon of that day or as soon thereafter as counsel may 
be heard for an order dismissing the above captioned complaint 
upon the ground that a Federal Court will not under ordinary circun- 
stances enjoin a pending State criminal prosecution where defense 
of the prosecution in the New York State Court affords an adequate 
remedy at law for the vindication of the Federal right at issue and 
for such other and further relief as to this Court seems just and 


proper. 


om Wed 
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DEFENDANT'S NOTICE OF MOTION TO DISMISS COMPLAINT 


Dated: WHITE PLAINS, N.Y. 
August « » 1975-6 


Yours, etc. 


S| 


CARL A. VERGARI 

District Attorney of Westchester comky 
Courthouse 

lll Grove Street . 

White Plains, New York 10601 


To: Shatzkin, Cooper, Labaton, Rudoff & Bandler, Esqs. 
Attorneys for Plaintiff 
235 East 42nd Street 
New York, New York 10017 


« we 
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AFFIDAVIT OF JONATHAN 2. FRIEDMAN IN SUPPORT OF DEFENDANT'S MOPTON . 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


peandninan asinine naninebeschivaravehinarmebininteann aia 4 
LORRAINE BERMAN, 
Plaintiff 
-sinst - Judge Ward 
CARL A. VERGARI, District Attorney 75 Civ 3558 RJW 
of Westchester County, 
AFFIDAVIT 
Defendant 
Scellanis tah ancabuh taba ence abtevuan vivian meansor ease da-eabinnian te X 
STATE OF NEW YORK ) 
SS: 


COUNTY OF WESTCHESTER ) 


JONATHAN Z. FRIEDMAN, being duly sworn, deposes 
and says that he is an Assistant District Attorney of Westchester 
County and makes this affidavit in support of the motion by the 
defendant, Carl A. Vergari, District Attorney of Westchester County, 
to dismiss the above captioned complaint. . 

By Indictment No. 74-00652, the plaintiff was 
charged with the crimes of Grand Larceny in the Second Degree and 
a Violation of Section 366-b of the Social Services Law of the 
State of New York. The essence of the charges is that the plaintiff 
wrongfully obtained money of the value of over $1,500.00 from the 
Depertment of Social Services in behalf of her mother, Edith M. Levy, 


by means of making false statements and representations and by 


concealing material facts concerning the existence of property and 


resources of Edith M. Levy. 


26a 


AFFIDAVIT OF JONATHAN Z. FRIEDMAN IN SUPPORT OF DEFENDANT'S MOTION 


Indictment No. 74-00652 was retusned by @ Grand 
Jury impaneled by the County Court of Westchester County and the 
4indictment was duly filed with that Court on August 15, 1974. On 
the same day, the defendant was arraigned, entered a plea of not 
guilty and requested, and was given by the Court, some thirty days 
for motions. Subsequent thereto, 4 pretrial motion was submf{tted 
on behalf of the plaintiff which motion sought various relief. 
Although the motion sought dismissal of the indictment, it was not 
grounded on the rationale later to be announced in Taylor v. 
Louisiana, U.S.__9 sct__, ho L. Ed 2d 690. The motion was 
subsequently denied in 4 decision and order dated February 13, 1975 
(People v. Berman, Westchester County Court, Ind. No. 74-00652, 
Couzens, Je)-« 

Thereafter, and on April 9, 1975, the plaintiff 
moved again to dismiss the indictment; thisstime, the motion was 
grounded on the assertion that the "...grand jury which handed up 
the zndictment was unconstitutionally impaneled, and on the grounds 
that the State statute providing for such impaneling was invalid as 
applied by reason of its repugnancy to both the Sixth and Fourteenth 
Amendments to the United States Constitituon and cases decided 
thereunder...". In a decision and order dated May 20, 1975, the 
County Court denied the motion (People v. Berman, Westchester County 
Court, Ind. No. 74-00652, Martin, J.5; a copy of the decisicn is 
attached to the plaintiff's complaint as Exhibit "B"). On May 
27, 1975, this matter was marked "Ready" for trial by both sides; 


on the following day by order of Hon. Joseph F. Gagliardi, 
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AFFIDAVIT OF JONATHAN Z. FRIEDMAN IN SUPPORT OF DEFENDANT'S MOTION 


Administrative Judge of the Ninth Judicial District, indictment 
74-00652 was transferred to the Criminal Term of the Supreme Court 
of the State of New York for the County of Westchester where it 
remains pending. It is not expected that indictment 74-00652 
will be reached for trial until at least 12 months have passed. 

The plaintiff now seeks to preliminarily enjoin 
the defendant from prosecuting her under indictment 74-00652; 
she further seeks a judgment declaring that §665 (7) of the New York 
Judiciary Law, as it stood at the time she was indicted, was 
contrary to the Sixth and Fourteenth Amendments to the United 
States Constitution; finally she seeks a permanent injunction 
pursuant to 42 U.S.C. §1983 enjoining the derendant from prosecuting 
her under indictment no. 74-00652. 

The plaintiff makes no meaningful factual 
allegations that the State prosecution was,undertaken in bad 
faith or that any efforts have been made on behalf of the State to 
harass or intimidate her in the exercise of her constitutional right 
Further, while there is a claim that the State Courts would fail 
to provide an adequate forum for the resolution of thc con- 
stitutional issues raised, the facts of this matter and the 
holdings of Taylor v. Louisiana, supra and Daniel v. Louisiana, 
__U.S.__ 955 ct___, 42 L. Ed 2d 790, reveal that the State Courts 
provide the only possible forum for the resolution of the issues 
raised by plaintiff. Accordingly, and for the reasons more fully 


stated in the accompunying memorandum of law, the captioned 


complaint should be dismisse 


=3- 
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AFFIDAVIT OF JONATHAN Z. FRIEDMAN IN SUPPORT OF DEFENDANT'S MOTION 


WL Ter URE, your deponent prays that the instant 
motion be in all ras 


‘pects granted. 


"5 


Assistant District Attorney 


(pa Ans “Ae 4.2 ra laa 
, [\ ) 
»y ‘ 5 Sa 
rn 
ih ‘ 
aty Fu ina York 
No 4.02/70 
Qualified in We: Torres tet ‘ arty 
lerm Expires March 30,,.\°. le, 
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MEMORANDUM DECISION BY WARD, D. J., AND ORDER GRANTING 
DEFENDANT'S MOTION TO DISMISS. 


August 18, 1975 


Defendant moves to dismiss this action in wkich 
plaintiff seeks to enjoin her prosecution under an indict- 
’ ment handed down by a grand jury selected in a manner 
which systematically exempted women from -wervice. 

As the Supreme Court has stated: "In Taylor v. 
Loutetana, u.. 8. ‘1975), we held that the Sixth 
and Fourteenth Amendment» command that petit juries must 
be selected from a source fairly representative of the 
community." Dan’ 1 v. Loutstana, 43 U.S.L.W. 3415 
(January 27, 1975). Since Daniel heid Yaylor not retro- 
active to convictions by juries empanelled prior to the 
date of that decision and since the grand jury which 
indicted her was empanelled prior to the Court's deci- 
sion in Taylor, plaintiff argues that she may only attack 
this indictment prior to any conviction. 

Plaintiff's proper course, however, is by way of 
appeal from any judgment of conviction, first to the 
State courts, and if necessary, to the Supreme Court of 
the United States. She has fa.led to establish the 


‘% irreparable injury or bad faith which alone would justify 


enjoining a state criminal precz2ding. Younger v. Harris, 
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MEMORANDUM DECISION BY WARD, D. J., AND ORDER GRANTIN 
DEFENDANT'S MOTION TO DISMISS 


401 U.S. 37 (1971); Mttechu we 8s . €0% 8.8. 225 
(1972). Accordingly, defendant's motion is granted and 
he complaint dismissed. 

It is so ordered. 


ROBERT J. WARD 
U.S.D.d. 


)} R DENYING PLAINTIFF'S MOTION FOR A PRELIMINARY INJUNCTION. 


August 18, 1975 


Motion denied in accordance with memorandum endorsed 


on defendant's motion to dismiss. 


hy < : 
It is so ordered. 


ROBERT J. WARD 


Peis ee 
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NOTICE OF APPEAL. 


UNITED STATES DISTRICT COUR‘ 
SOUTHERN DISTRICT OF NEW YORK 


ia races cauicaeen tarde as ee oes ee eek ee ee x 
LORRAINE BERMAN, 

Plarncer C., 

-against- NOVICE OF APPEA! 

CARL A. VERGARI, District 75 CIV 3558 RI W 
Attorney of Westchester County, 

Defendant. 
Se rong ME fea DN apr PP Vet Se RN x 


TNE 


Notice is hereby given that plaintiff, LORRAINE BERMAN 
hereby appeals to the United States Court of Appeals for the 
Second Circuit from two orders entered in this action on August 
18, 1975, dismissing the complaint and'denying, plaintiff's motio 
for a preliminary injunction. 

DATED: New York, New York 
September 3, 1975. 
SHATZKIN, COOPER, LABATON, 


& BANDLE? 


‘EDWARD LABATON 


A Member of the Firm 
Attorneys for Plaintift 
235 Bast 42nd Street 

New York, New York 10017 
(212) 687-8800 


iy Clerk 
United States District Court 
Southern District of New York 


CARL A. VE} 


AUAIAIL y 


f Wes 


Attorney o 
Courthouse 
111 Grove 

White Plai 


Ot wz 
wus of 


ns, 


++ 
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NOTICE OF 


APPEAL 


- sole fq nt 
aad 


THE k= PORTER COMPANY, INC.” CAD 


ecco = Case and Brief Printing of all Kinds — 2ecccccs0e2ccoccoccocacccocanconcesoeaccecaceoccocexccce 


Capacity—30°0 Pages a Week 181 Delaware Street 
Phone 607-865-4131 Walton, New York 13856 


STATE OF NEW YORK, 
COUNTY OF DELAWARE, : SS: 


a 7illiam Finch ,» being duly sworn do depose and 
say: that I am over the age of twenty-one years and employed by 
The Reporter Company, Inc., Printers et Walton, New York. 


That on the 3lst day of October » AFG |: St the 
request of Shatzkin, Cooper, Lebaton, Rudoff & Bandler, Esqs. 
235 East 42nd Street, New York 10017 


I served three copies of an Appendix entitled 
“Lorraine Berman vs. Carl A. Vergari" on 


Carl A. Vergari, Esq., District Attorney 


by depositing said three copies in postpaid wrapper at 4 p. m. on 
this day, in the United States Postoffice at Walton, New York, 
addressed to the above 


Carl A. Vergari, Esq., District Attorney, Westchester County, 
lll Grove Street, White Plains, New York 10601 


and th.. tucre is a regularly established mail route between 
White Plains, New York and Walton, New York. 


UtAl ty idl 
z ct EG A, Mi es ok a oh 


Sworn to before me 
this 3lst day of Qctober » 1975. 


7 / : oy, 
hl PLES = f en ae 


ta. Publie 


G. JANE HOFFMAN 
NOTARY PUBLIC 
DEL. cu.. BIATE er Nw eh ae 
COMMIBSBION EXPIPES MAR 30 182/ 
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